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?Hmteb States Court of Appeals; 

DISTRICT OF COLUMBIA 


No. 9535 

Hubert H. Council, appellant 

v. 

Donald Clemmer, Director, Department of Corrections, 

APPELLEE 

BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order granting leave to file a peti¬ 
tion for writ of habeas corpus and dismissing the petition (Jt. 
App.7). 

In June 1946, appellant, having been tried and found guilty 
of robbery, was sentenced to imprisonment for a term of eight 
months to three years (Laws, J.) (Jt. App. 1,7). No appeal was 
taken from the judgment imposed. Thereafter, on March 24, 
1947, appellant filed the instant petition for writ of habeas 
corpus, setting forth as grounds for the petition the following 
alleged constitutional defects in the proceedings leading to his 
imprisonment: 

1. That he was given a preliminary hearing but was 
denied assistance of counsel, which he did not waive; 

2. That he was arraigned and pleaded not guilty in the 
absence of his counsel, although he did not waive the 
right to counsel ; 

3 (a). That he did not commit the crime of which he 
was convicted ; 


(i) 
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(b) . That he was not identified by the complainant 
and that the evidence was insufficient to convict him; 

(c) That he is informed and believes that the com¬ 
plaining witness and a detective told certain jurors, while 
the case was being tried, that he had a record. 

4. That although he did not take the stand “because 
of previous record of imprisonment,” the prosecutor was 
permitted to tell the jury that he had a prison record. 

5. That his counsel filed a motion for new trial and he 
assumed that an appeal had been taken by his counsel. 

Attached to the petition were three affidavits, one by appel¬ 
lant’s sister-in-law, one by his wife, and one by his brother. By 
her affidavit his sister-in-law* supported the statement in the 
petition that at his arraignment appellant pleaded not guilty in 
the absence of his counsel (Jt. App. 4). • His wife, in her affi¬ 
davit .(Jt. App. 4), stated that she had been arrested wfith 
her husband and w*as given a joint preliminary hearing “at 
which time both w*ere without assistance of counsel and were 
constructively forced to plead without assistance of counsel, 
also not being informed of their right to counsel as provided by 
Rule No. 44 of the Criminal Procedure and did not receive such 
right and did Plead Not Guilty.” She stated also that at his 
arraignment appellant was directed to enter a plea in the ab¬ 
sence of his counsel. Finally, she stated that after the convic¬ 
tion she was informed by appellant’s counsel “that he expected 
a new* trial w*ould be granted because some of the members of 
the jury had been seen talking wfith strangers, in the hall of 
the courthouse, during the trial.” The brother of appellant, 
by this affidavit (Jt. App. 5), stated he w*as told by appellant’s 
counsel “that reliable persons had informed him that during 
the trial certain jurors were seen talking to strangers in the 
hall of the courthouse, but he didn’t make an issue out of it 
because he felt certain that a new trial would be granted by 
the court because the defendant * * # could not be iden¬ 
tified by the complaining witness and there had been insufficient 
evidence to convict said defendent [sic], but he believed that 
by some reason the jury* had been informed that said defendent 
[sic] had previously been in prison and that he also thought the 
court w*as informed of said matter, and therefore had unjustly 
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refused to grant a new trial, further, that he failed to appeal 
because he found that if he did appeal the case it would result 
in Mae Council, wife of the defendent [sic] being prosecuted 
by the police.” 

As noted, leave to file the foregoing petition was granted and 
it was then dismissed (Goldsborough, J.) (Jt. App. 7). There¬ 
after, on March 31, 1947, pursuant to a request by appellant 
(Jt. App. 7), he was granted leave to proceed on appeal with¬ 
out prepayment of costs (Jt. App. 7). 

SUMMARY OF ARGUMENT 

The allegations in the petition for writ of habeas corpus, if 
true, would not have affected the jurisdiction of the trial court. 
The petition, therefore, was properly dismissed. 

ARGUMENT 

The essential contention made by appellant is that his peti¬ 
tion was sufficient to require further investigation of the allega¬ 
tions which it contained. Before considering the sufficiency of 
the specific allegations in the petition, it should be noted that a 
petition for habeas corpus may not be used as a substitute for 
an appeal or a writ of error. In a habeas corpus proceeding 
based on a criminal trial, the court may consider only irregulari¬ 
ties involving the question of jurisdiction. Bowen v. Johnston, 
306 U. S. 19 (1939); Johnson v. Zerbst, 304 U. S. 458 (1938); 
Goto v. Lane, 265 U. S. 393 (1924); Harlan v. McGourin, 218 
U. S. 442 (1910); In Re Neilson, 131 U. S. 176 (1889); Ex Parte 
Siebold, 100 U. S. 371 (1879); Ex Parte Parks, 93 U. S. 18 
(1S76); Ex Parte Lange, U. S. (18 Wall.) 163 (1873); Bostic 
v. Rives, 71 App. D. C. 2, 107 F. (2d) 649 (1939) cert . den. 
309 U. S. 664. The “general rule is that when the court has 
jurisdiction by law of the offense charged, and of the party who 
is charged, its judgments are not nullities. There are exceptions 
to this rule, but when they are relied upon as foundations for 
relief in another proceeding they should be clearly found to 
exist.” Ex Parte Bigelow, 113 U. S. 328 (1S85). Even though 
a defendant be deprived of a constitutional right, loss of jurisdic¬ 
tion by the court does not necessarily follow*. Goto v. Lane, 265 
U. S. 393 (1924); Price v. Johnston, 125 F. (2d) S06 (CCA 9, 
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1942), cert. den. 316 U. S. 677; Bozel v. Hudspeth , 126 F. (2d) 
585 (C. C. A. 10,1942) (admission of evidence obtained in viola¬ 
tion of constitutional rights) Graham v. Squier, 132 F. 2d 681 
(C. C. A. 9,1942) cert. den. 31S U. S. 777 (defendant allegedly 
compelled to incriminate himself); see also Sanderlin v. Smyth, 
13S F. (2d) 729 (C. C. A. 4, 1943). 1 As stated by Judge Parker 
in Eury v. Hufj, 141 F. (2d) 544, 555 (C. C. A. 4, 1944). 

A prisoner does not show right to release on habeas 
corpus merely by showing error on his trial, even though 
this involve a violation of constitutional right. To en¬ 
title him to release on habeas corpus there must have 
been such “gross violation of constitutional right as to 
deny (to the prisoner) the substance of a fair trial and 
thus oust the court of jurisdiction to impose sentence.” 
Sanderlin v. Smyth, 4 Cir., 138 F. 2d 729, 731. 

Not guilty pleas in absence of counsel 

The first two allegations of appellant's petition are that he 
was given a preliminary hearing and was arraigned in the ab¬ 
sence of his counsel; and that he did not waive the right to 
counsel on either occasion. From the petition and the affidavit 
•which accompanied it, however, it appears that on both these 
occasions appellant pleaded not guilty. From the petition it is 
also made apparent that at his trial appellant was represented 
by counsel. Accordingly it appears that no prejudice resulted 
from the absence of counsel when he pleaded not guilty, and 
that these facts, if conceded, afford no basis for issuance of a 
writ of habeas corpus. In Re Harold C. Reed , — U. S. App. 
D. C. —, 158 F. 2d 323 (1946); DeMaurez v. Swope, 104 F. (2d) 
75S (C. C. A. 9,1939); see Annotation 46 A. L. R. 425 et seq. 

Errors at trial 

By paragraphs 3 and 4 of his petition appellant objects to 
the sufficiency of the evidence to convict him, maintaining in 
this connection that he was not at any time identified by the 

1 For a thorough analysis of matters reviewable on habeas corpus, see 
Holtzoff, Collateral Review of Convictions in Federal Courts, 25 B. U. L. 26, 
1945. 
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complainant. He. maintains also that he is innocent and that 
the complaining witness and a detective told certain jurors, 
while his trial was on, that he had a record. He alleges too that 
although he did not take the stand the prosecutor was permitted 
to tell the jury that he had a prison record. 

It is submitted that these allegations do not go to the juris¬ 
diction of the court and therefore, if conceded, would not, under 
the principles set forth above, warrant the issuance of a writ 
of habeas corpus. “The scope of review on habeas corpus is 
limited to examination of the jurisdiction of the court whose 
judgment is challenged * * * and does not therefore in¬ 
clude the question of the guilt or innocence of the petitioner.''’ 
Evans v. Rives, 75 U. S. App. D. C. 242, 249, 126 F. 2d 633 
(1942). This court and others repeatedly have held that the 
sufficiency of evidence to show the guilt of an accused is not 
within the province of the writ of habeas corpus. Nor is habeas 
corpus available to review allegedly erroneous rulings in the ad¬ 
mission or rejection of evidence. Harlan v. McGourin, 218 U. S. 
442 (1910); Curtis v. Rives, 75 U. S. App. D. C. 66, 123 F. 2d 
936 (1941); Clarke v. Huff, 73 App. D. C. 351, 119 F. 2d 204 
(1941); Pope v. Huff et al. 73 App. D. C. 170, 117 F. 2d 779 
(1941) cert, deni. sub. nom. Pope v. Curran et al. 314 U. S. 
669; Baker v. Hudspeth,, 129 F. 2d 779 (C. C. A. 10, 1942). 

Failure to appeal 

Appellant's final allegation is to the effect that he assumed 
his counsel had taken an appeal from his conviction. It is 
well settled, however, that an appeal is not a necessary element 
of due process of law and that failure of counsel to perfect an 
appeal does not afford a basis for the issuance of a writ of habeas 
corpus. Goto v. Lane, 265 U. S. 393 (1924); Moore v. Ader- 
hold, 10S F. 2d 729 (C. C. A. 10,1939). 

CONCLUSION 

Accordingly it is submitted that since the trial court unques¬ 
tionably had jurisdiction in the first instance to try the peti¬ 
tioner and no exceptional circumstances were alleged by appel¬ 
lant which if true would have caused the court to lose that juris- 
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diction during the progress of the trial, the petition failed to 
present a prima facie case and accordingly was properly dis¬ 
missed. Dorsey v. GUI, SO U. S. App. D. C. 9, 17 14S F. (2d) 
857 (1945) cert, denied., 325 U. S. S90. 

George Morris Fay, 

United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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Filed March 24,1947, Charles E. Stewart, Clerk. 

In the United States District Court for the District of Columbia 

Habeas Corpus No. 3194 

In re Habeas Corpus of Hubert H. Council, petitioner 

v. 

Donald Clemmers, respondent, Supt., Lorton Reformatory 

Petition of Hubert H. Council for Writ of Habeas Corpus 

Comes now Hubert H. Council and files this as his petition 
pursuant to the provisions of the Constitution of the United 
States and the provisions of the D. C. Code and U. S. Code for 
a Writ of Habeas Corpus and says: That he is a citizen of the 
United States, a legal resident of the District of Columbia 
and is now illegally detained and restrained of his liberty and 
confined in the D. C. Reformatory at Lorton, Va., in custody of 
Donald Clemmers of said prison under an illegal commitment 
by the United States District Court for D. C. Pursuant to an 
illegal and void sentence of eight months to three years and 
an illegally rendered verdict of guilty, from a jury obtained as 
petitioner is informed and believes and therefore avers in vio¬ 
lation of the Statutes and his legal rights as guaranteed by the 
fifth and sixth Amendment to the Federal Constitution and is 
entitled to his release. 

Your petitioner alleges that the sentence of eight months to 
three years is illegal and void, for the following reasons: 

(1) Your petitioner says he was given preliminary hearing 
but was denied assistance of counsel in violation of the provi¬ 
sions of the sixth amendment, Rule No. 44 of rules of Criminal 
procedure nor did he waive his Constitutional right to assistance 
of Counsel. 

(2) Your petitioner says that his Counsel was not present 
and he was arraigned and plead not guilty without the assistance 
of Counsel in violation of the provisions of the fifth and sixth 
Amendment and Rule No. 44, rules of Criminal procedure, nor 
did he waive his Constitutional right to assistance of Counsel. 
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(3) Your petitioner says he did not commit such alleged 
crime and was hot identified by the complainant at any time 
and that such evidence as was presented was insufficient to 
convict him. Petitioner is informed, and being so informed, 
believes that the members of the jury while the case was being 
tried and informed certain members of the jury that petitioner 
had a record, all in violation of due process under fifth 
amendment. 

(4) Your petitioner says that although the trial and on in¬ 
structions from the Defense Counsel he “petitioner” did not 
take the witness stand because of previous record of imprison¬ 
ment but regardless of such failure to testify the prosecuting 
U. S. Attorney was permitted by the Court to tell the jury that 
the defendant had a prison record. Petitioner believes this 
escaped the attention of the defense Counsel who is partly deaf. 

Petitioner says that such information so imparted to the 
jury was a flagrant denial of due process which deprived him 
of a fair trial and caused the Trial Court to lose jurisdiction and 
therefore the sentence and commitment are illegal, null and 
void and that the petitioner is entitled to immediate release 
from imprisonment. 

(5) Your petitioner says that his Counsel filed a motion for 
a new trial which was denied, and assumed the case was ap¬ 
pealed since Counsel had informed petitioner that because of 
injustice of such convictions he would appeal the case to the 
Supreme Court if necessary. 

Petitioner says that he is a layman without knowledge or 
experience in law* matters and it is beyond his capacity to pro¬ 
tect his right to appeal. 

Attached hereto affidavits of Mrs. Mae Council, Mrs. Ruth 
Council, and Mr. Arthur Council, Marked Exhibit A, B, and C. 
(5a) In support of foregoing, Petitioner cites the following 
cases: 

1 (Evans-Versus-Rives) D. C. Appeals 126-F-2nd- 
533. 

2 (Woods-Versus-United States) D. C. appeals, No. 
7S63 (Decided Mar. 9, 1942). 

3 (Rice-Versus-Olson) 65 Court Supreme reports 989. 
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Where upon Petitioner Prays: 

1. That a Writ of Habeas Corpus issue forth with directed to 
the Respondent,, Mr. Donald Clemmers, Supt. of the Dept, of 
Correction, commanding him to produce the body of the Peti¬ 
tioner now confined in the D. C. Reformatory, Lorton, Va., 
before a Judge of the United States District Court of Columbia 
at a time therein specified, then and there, to inquire into his 
detention and to receive and to do what the said Court shall 
order concerning your petitioner be discharged from such de¬ 
tention and imprisonment aforesaid, if facts so warrent. 

2. That petition be allowed to amend this petition if it ap¬ 
pears to the Court any such amendment is necessary to insure 
issuance of a Writ of Habeas Corpus. 

3. For such other relief as to the Court may appear neat and 
proper. 

(S) Hubert H. Council, 

Petitioner. 

Subscribed and sworn to before me this day 19 March 1947. 

(S) Kermit A. Weakley-, 

Notary Public. 

My commission expires September 25, 1950. 

Affidavit of Poverty 

Hubert H. Council being first duly sworn deposes and says 
that he is the Petitioner in foregoing application for a Writ 
of Habeas Corpus, that he is confined within the D. C. Reforma¬ 
tory at Lorton, Va., without funds to pay the costs thereof and 
is obliged to request the Court to permit such application to be 
filed in Forma Paupers. 

(S) Hubert H. Council, 

Petitioner and Affiant. 

Subscribed and sworn to before me this day 19 March 1947. 

(S) Kermit A. Weakley, 

Notary Public. 

My commission expires September 25, 1950. 
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Filed March 24, 1947, Charles E. Stewart,, Clerk. 

Exhibit “A” 

Affidavit 

Mrs. Ruth Council, being first duly sworn upon oath deposes 
and says, “that she is a citizen of the United States of America, 
residing in the District of Columbia and is the sister-in-law^ of 
Hubert H. Council now incarcerated in the District of Colum¬ 
bia Reformatory, under a conviction rendered by a jury in the 
United States Criminal Court, Washington, D. C. on May 2S, 
1946.” 

Affidavit says that she was present at the arraignment and 
indictment of said Hubert H. Council, sometime previous to 
the trial and that said Hubert H. Council was forced to plead 
without the assistance of counsel because his counsel was not 
present. Said Hubert H. Council, pleaded Not Guilty. 

(S) Mrs. Ruth Council. 

Mrs. Ruth Council. 

District of Columbia, $$: 

Subscribed and sworn before me this day 13th of March 1947. 

[seal] (S) Elizabeth L. Newsom, 

Notary Public. 

My commission expires 14th of May 194S, District of 
Columbia. 

Filed March 24, 1947, Charles E. Stewart, Clerk. 

Exhibit “B” 

Affidavit 

Mrs. Mae Council being first duly sworn upon oath deposes 
and says that she is a citizen of the United States of America, 
residing in the District of Columbia, and is the wife of Hubert 
H. Council, now’ incarcerated in the District of Columbia Re¬ 
formatory under a conviction rendered by a jury in the United 
States District Criminal Court, Washington, D. C. on May 
28, 1946. 
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Affidavit says she was arrested with her husband, Hubert H. 
Council on March 6, 1946, on one of the same charges and was 
given a joint preliminary hearing with Hubert H. Council, at 
■which time both were without assistance of counsel and were 
constructively forced to plead without assistance of counsel, 
also not being informed of their right to counsel as provided for 
Rule 44 of the Criminal Procedure and did not receive such 
right and did Plead Not Guilty. 

Affidavit further states that she was indicted with Hubert 
H. Council and forced to plead at same arraignment without 
assistance of counsel because such counsel was not present, and 
did plead not guilty at the same time Hubert H. Council pleaded 
not guilty. 

Affidavit also states that at said arraignment the presiding 
judge asked if the defendant had counsel, said judge was in¬ 
formed that counsel had been employed but was not present, 
but directed the defendant to enter a plea without and in ab¬ 
sence of counsel. 

Further affidavit says, that after the conviction, Robert I. 
Miller, Counsel for the defendant, Hubert H. Council, informed 
her that he expected a new trial would be granted because some 
of the members of the jury had been seen talking with strangers, 
in the hall of the court house, during the trial. 

(S) Mae Council. 

Mrs. Mae Council. 

District of Columbia, ss: 

Subscribed and sworn before me this day 13th of March 1947. 

[seal] (S) Elizabeth L. Newsom, 

Notary Public, D. C. 

My commission expires 14th of May, 1947, District of Co¬ 
lumbia. 

Filed March 24, 1947, Charles E. Stewart, Clerk. 

Exhibit “C” 

Affidavit 

Mr. Arthur J. Council, Jr., being first duly sworn upon oath 
deposes and says that he is a citizen of the United States of 
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America and a resident of the District of Columbia, and is a 
Brother of Hubert H. Council now incarcerated in the District 
of Columbia Reformatory under conviction rendered by a jury 
in the United States District Criminal Court, Washington, 
D. C., on May 28,1946. 

Affidavit says that on May 28, 1946, he went to the office of 
Robert I. Miller, who acted as the defense counsel in the above 
case; at that time he said “Robert I. Miller admitted to Affi¬ 
davit that reliable persons had informed him that during the 
trial certain jurors were seen talking to strangers in the hall 
of the court house, but he didn't make an issue out of it be¬ 
cause he felt certain that a new trial would be granted by the 
court because the defendant Hubert H. Council could not be 
identified by the complaining witness and there had been insuffi¬ 
cient evidence to convict said defendant, but he believed that 
by some reason the jury had been informed that said defendant 
had previously been in prison and that he also thought the 
court was informed of said matter, and therefore had unjustly 
refused to grant a new trial, further, that he failed to appeal 
because he found that if he did appeal the case it would result 
in Mae Council, wife of the defendant, being prosecuted by 
the police. 

(S) Arthur J. Council, Jr. 

Mr. Arthur J. Council, Jr. 

District of Columbia, ss: 

Subscribed and sworn before me this 13th day of March 1947. 

(S) Elizabeth L. Newsom, 

Notary Public, D. C. 

My commission expires 14th of May 194S A. D., District of 
Columbia. 
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Filed March 24, 1947, Charles E. Stewart, Clerk. 

In the District Court of the United States for the 
District of Columbia 

In re. Hubert H. Council 

Cr. No. 76864—G. J. 32415—Robbery 

* 

Robt. I. Miller, Attorney, retained 

1946 

May 13 Presentment & Indictment filed. 

16 Arraigned, Plea Not Guilty. 

2S Jurors from Cr. Divs. 1 & 2 sworn on voir dire. Jury 
sworn—Verdict, Guilty as indicted. 

Case referred to Probation Officer of Court. 

Deft, remanded. 

31 Motion for new trial filed. 

June 18 Defts. motion for new trial argued & overruled. 

21 Sentenced to imprisonment for period of 8 months to 
3 years. Judgment signed Laws, C. J. 

Cr. No. 74S65—G. J. 32416—Unauthorized use of Vehicle 

1946 

May 13 Presentment & Indictment filed. 

16 Arraigned, Plea Not Guilty. 

June 25 Govts, motion to dismiss is by the Court granted. 
Release issued. 

* * * * * 

1947 

Mar. 21 Submitted is verified petition for writ of habeas cor¬ 
pus, affidavit of poverty and Exhibits A, B & C. 
*Mar. 24 Leave to file granted, petition dismissed. T. Allan 
Goldsborough, Justice. 

***** 

1947 

Mar. 29 Submitted is letter requesting to be allowed to appeal 
H. C. 3194. 

*Mar. 31 Leave to proceed on appeal without costs granted. 
T. Alan Goldsborough, Justice. 

*The notations on these dates appear in the handwriting of Justice Golds- 
borough. 
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